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Pursuant to Rule 24 of the Utah Rules of Appellate Procedure ("URAP") and this
Court's June 16, 2011, order regarding the allowed length and revised filing deadline for
their opening brief, Utah Chapter of the Sierra Club, Southern Utah Wilderness Alliance,
Natural Resources Defense Council, and National Parks Conservation Association
(collectively, "Petitioners") file this opening brief in their appeal of the November 22,
2010, final order ("Final Order") of the Utah Board of Oil, Gas and Mining ("the
Board"). Administrative Record Case No. 20100969, at 5490-5538. l The Final Order
affirmed the October 19, 2009, decision of the Utah Division of Oil, Gas and Mining
("the Division") to approve the application of Alton Coal Development, LLC, ("ACD")
for a permit to conduct surface coal mining and reclamation operations at the "Coal
Hollow Mine" in Kane County, Utah.
JURISDICTIONAL STATEMENT
Pursuant to UTAH CODE ANN. §§ 40-10-30(3) and 64 G-4-403(l) (West 2010),
this Court has jurisdiction of this appeal from the Final Order, which the Board entered
in formal adjudicative proceedings conducted in response to Petitioners' request for
agency action concerning the Division's approval of ACD's application for a surface
mining permit.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
AND STANDARDS OF APPELLATE REVIEW
I.

Whether the Board Unlawfully Approved the Division's Failure to

1

Throughout the remainder of this brief, Petitioners will cite the Administrative
Record filed by the Board as "R.
."
l

Analyze the Mine's Impacts on Cultural and Historic Resources in the Adjacent Area.
Preservation: Petitioners presented this issue to the Board in their Post-Hearing
Brief Addressing Air Quality and Cultural/Historic Issues. R. 3843-55. The Board
decided this issue in its Final Order. R. 5595-99, 5603-06. Petitioners preserved their
challenge to the adequacy of the Board's pertinent findings in objections filed with the
Board on October 14,2010. R. 5542-52.
II.

Whether the Board Erred in Upholding the Division's Cumulative

Hydrologic Impact Assessment.
Preservation: Petitioners presented this issue to the Board in their Post-Hearing
Brief on Geology and Hydrology Issues. R. 5062-87. The Board decided this issue in its
Final Order. R. 5610-17.
III.

Whether the Board Erred in Upholding ACD's Hydrologic

Monitoring Plan.
Preservation: Petitioners presented this issue to the Board in their Post-Hearing
Brief on Geology and Hydrology Issues, R. 5057-60 and 5095-5101. The Board decided
this issue in its Final Order. R. 5617-19 and 5626-32. Petitioners challenged the
adequacy of the Board's pertinent findings in objections filed with the Board on October
14,2010. R. 5542-52.
The Utah Administrative Procedures Act ("UAPA") establishes the standards of
review for each of the issues identified above. Utah Chapter of the Sierra Club v. Air
Quality Bd., 2009 UT 76 1j 12, 226 P.3d 719. On judicial review of formal adjudicative

2

proceedings before an agency, UAPA requires the Court to grant relief if it determines
that a party has been "substantially prejudiced" because:
(d)

the agency has erroneously interpreted or applied the law;

(e)
the agency has engaged in an unlawful procedure or decision-making
process, or has failed to follow prescribed procedure;
(g) the agency action is based upon a determination of fact, made or implied by
the agency, that is not supported by substantial evidence when viewed in light of
the whole record before the court;
(h) the agency action is (i) an abuse of the discretion delegated to the agency
by statute; (ii) contrary to a rule of the agency... [or] (iv) otherwise arbitrary or
capricious.
UTAH CODE ANN. § 63G-4-403(4) (West 2010).

A party has been substantially

prejudiced when the error committed by the agency is not harmless. Utah Chapter of the
Sierra Club v. Air Quality Bd., 2006 UT 74, | 15, 148 P.3d 960 (citing WWC Holding
Co., Inc. v. Pub. Serv. Comm 'n of Utah, 2001 UT 23,17,44 P.3d 714).
The Court reviews an agency's interpretation of law for correctness, without
deference to the agency. Utah Chapter of the Sierra Club, 2009 UT at \ 13, 226 P.3d at
725; Esquivel v. Labor Comm'n of Utah, 2000 UT 66,fflj11-13, 7 P.3d 777. Absent an
express or implied statutory grant of agency discretion, "[w]here the issue is a question of
law, ..., appellate review gives no deference to the trial judge's or agency's
determination, because the appellate court has 'the power and duty to say what the law is
and to ensure that it is uniform throughout the jurisdiction.'" Esquivel, 2000 UT at f 13, 7
P.3d at 780 (quotingDrake v. Indus. Comm'n, 939 P.2d 177,181 (Utah 1997)).

3

Congress entrusted the interpretation of the Surface Mining Control and
Reclamation Act of 1977, 30 U.S.C. §§ 1201-1328 (2011) ("SMCRA") and its
implementing regulations, including those contained in state programs, to the Office of
Surface Mining Reclamation and Enforcement ("OSM"). A state agency or review board
cannot lawfully interpret state regulation in a manner that is inconsistent with federal
statutes, including SMCRA and the NHPA, or their implementing regulations. See 30
C.F.R. § 733.11; see also Brown v. Red River Coal Co., 373 S.E.2d 609, 610 (Va. App.
1988); Schultz v. Consolidation Coal Co., 475 S.E.2d 467,469 (W.Va. 1996).
The substantial evidence standard governs review of factual issues. UTAH CODE
ANN. § 63G-4-403(4)(g) (West 2010). "Substantial evidence exists when the factual
findings support 'more than a mere scintilla of evidence ... though something less than
the weight of the evidence.'" Martinez v. Media-Paymaster Plus/Church of Jesus Christ
ofLatter-Day Saints, 2007 UT 42, f 35,164 P.3d 384, 394 (quoting Grace Drilling Co. v.
Bd. Of Review ofIndus. Comm >n, 776 P.2d 63, 68 (Utah Ct. App. 1989)). As a threshold
matter, an agency must make factual findings that are adequate to permit the Court to
conduct a "meaningful review." Adams v. Bd. of Review ofIndus. Commyn, 821 P.2d 1, 4
(Utah Ct. App. 1991). The agency's factual findings must "'follow [] logically from, and
[be] supported by, the evidence.'" Armed Forces Ins. Exch. v. Harrison, 2003 UT 14, ^
28, 70 P.3d 35, 43 (quoting Acton v. Deliran, 131 P.2d 996, 999 (Utah 1987)). The
findings must be "sufficiently detailed and include enough subsidiary facts to disclose the
steps by which the ultimate conclusion on each factual issue was reached." Id.

4

If an agency does make adequate factual findings, the party challenging the
findings must marshal all of the evidence in support of the findings and show that,
"despite the supporting facts, and in light of the conflicting or contradictory evidence, the
findings are not supported by substantial evidence." Utah R. App. P. 24(a)(9) (2011);
Martinez, 2007 UT 42 at f 17, 164 P.3d at 390 (quoting Grace Drilling Co., 776 P.2d at
68). If a party does not adequately marshal the evidence, the Court may exercise
discretion to review the record and independently determine whether the agency's
findings are supported by the record. Martinez, 2007 UT 42 at f 20, 164 P.3d at 390-91.
STATUTES, RULES, AND REGULATIONS OF CENTRAL IMPORTANCE
The statutes, rules, and regulations of central importance in this appeal are 30
U.S.C. § 1260(b)(3) (2011); UTAH CODE ANN. §§ 9-8-404 and 40-10-11(2) (West 2010);
UTAH ADMIN. CODE

r. 645-300-133.100, 645-300-133.400, 645-301-411.140, 645-301-

411.142, 645-301-731.211, and 645-301-731.221 (2011); and 30 C.F.R. §§ 733.11,
780.2 l(i) and (j), and 784.14(h) and (i). Their texts are set forth in the addendum.
STATEMENT OF THE CASE
A, Nature of the Case. In this appeal Petitioners invoke their right to judicial review
of the Board's Final Order, which affirmed approval of ACD's unlawfully incomplete
application for a surface mining permit. ACD's permit application was incomplete in
three critical ways: (1) it failed to address the proposed mine's impacts on culturalhistoric resources outside the permit area including the impact of hundreds of daily coal
truck trips through the Panguitch National Historic District and its vibrant small
businesses dependent on the quiet, solitude and scenery of the area; (2) it failed to
5

establish material damage criteria for purposes of protecting the hydrologic balance in the
area; and (3) it failed to describe how monitoring data will be used to determine impacts
of the mine on the hydrologic balance. Despite the requirement of Congress and the Utah
Legislature to withhold approval of any permit application unless and until it accurately
and completely fulfills every permit application requirement, see 30 U.S.C. § 1260(b)(1)
(2011) and UTAH CODE ANN. § 40-10-11(2) (West 2010), the Board's Final Order
nonetheless affirmed approval of ACD's permit application. R. 5585-5641.2
B.

Course of Proceedings and Disposition Below. On November 18,2009,

Petitioners filed a Request for Agency Action and a Request for a hearing with the Board.
Petitioners alleged that the Division failed to follow applicable state law in approving
CD's permit and asked the Board to vacate the approval or remand the matter for
correction of 32 permit deficiencies. R.l-52.
ACD and Kane County subsequently and separately filed motions for leave to

SMCRA's legislative history explains the practical need for an especially rigorous
permitting system for surface coal mining operations:
Experience has shown that without a thorough and comprehensive data base
presented with the permit application, and absent analysis and review by both the
agency and by other affected parties based upon adequate data, [the judgment of
regulators] has often traditionally reflected the economic interest in expanding a
State's mining industry. Valid environmental factors tend to receive short shrift.
To meet this problem, the bill delineates in detail the type of information required
in permit applications in section 507 and 508 and the criteria for assessing the
merits of the application in section 510.
H.R. Rep. 218 at 91 (emphasis supplied); see also S. Rep. No. 128 at 75 (stating that the
information requirement now codified at 30 U.S.C. § 1257(b) (2011) "is a key element of
the operator's affirmative demonstration that the environmental protection provisions of
the Act can be met").
6

intervene, which the Board granted. R. 72; 215. The Division and ACD each filed
written answers to the allegations of deficiency. R. 157; 223. The Board initiated the
hearing on December 9, 2009. R. 5876. Over the next several months the Board
considered and decided various preliminary matters, including the scope and standard of
administrative review and several motions to dismiss or for summary disposition. R.
5589-90, 5592. The parties engaged in discovery, including the taking of depositions and
inspection of the proposed permit area by Petitioners' representatives. R. 5592-93.
The Board held an evidentiary hearing on April 29-30,2010, May 21-22,2010,
and June 11, 2010. Petitioners, the Division, and ACD each presented exhibits and
examined witnesses. R. 5593-94; 5879-85.
On August 3, 2010, the Board entered an "Interim Order Concerning Disposition
of Claims" ^Interim Order"), That order announced the Board's ruling on each claim
and directed the Division and ACD to prepare proposed Findings of Fact, Conclusions of
Law, and proposed Order. R. 5454-5482.

The Division and ACD complied, and

Petitioners Filed objections to the proposed findings and conclusions. R. 5594-95. On
November 22, 2010, the Board issued the Final Order, from which Petitioners bring this
appeal. R.5585-5641.
On November 15, 2010, Petitioners applied to the Board for temporary relief in
the form of a stay of ACD's coal mining operations pending resolution of this appeal. R.
5553. On November 30, 2010, the Board denied Petitioner's application. R. 5675.
On December 8, 2010, Petitioners filed motions in this Court for similar
interlocutory relief. On January 11, 2011, the Court denied Petitioners' motions.
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C.

Statement of Relevant Facts. Petitioners are nonprofit environmental

organizations. By stipulation accepted by the Board on April 29, 2010, all parties agreed
that Petitioners have standing to pursue their request for agency action. R. 5586, 5587.
The Division is an agency within the Department of Natural Resources. ACD is a Nevada
limited liability company authorized to conduct business in Utah. Kane County is a
political subdivision of the State of Utah. Id.
On June 14, 2007, ACD applied to the Division for a permit to conduct
surface coal mining operations approximately 3 miles south of the town of Alton in Kane
county, Utah. ACD's application proposed to mine 635.64 acres. The mine expects to
produce about 2,000,000 tons of coal annually for approximately 3 years. Id. Coal will
be transported in trucks on public roads. Id. The trucks will pass through the Panguitch
National Historic District ("PNHD"). R. 5603.
The Division found ACD's initial application incomplete and denied it on August
27, 2007. R 5588. ACD then submitted supplemental information, and on March 14,
2008, the Division found that the supplemented application was administratively
complete. Id. The Division ultimately approved ACD's application on October 19,
2009. Id.; H. Ex. D-3 and D-8.3
SUMMARY OF THE ARGUMENTS
Utah's Coal Regulations and Utah Code Section 9-8-404 require that the Division
complete specified analysis regarding a proposed coal mine's impacts on cultural and
3

While included in the administrative record, the hearing exhibits do not contain Bates stamped
numbers. Petitioners have included all hearing exhibits cited herein in the Petitioners'
Addendum submitted with this brief. All hearing exhibits are cited as H. Ex.
.
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historic resources before approving a permit for a new mine. These requirements include
identifying and analyzing an adjacent area in addition to the permit area. "Adjacent area"
includes every area "outside the permit area" that "reasonably could be expected to be
adversely impacted by proposed coal mining and reclamation operations." UTAH ADMIN.
CODE r. 645-100-200 (2011). Utah's Coal Regulations require that the permit application
must "present evidence of clearances by the SHPO [State Historic Preservation Officer]."
UTAH ADMIN. CODE r. 645-301-411.142 (2011).
Here, the Division failed to identify any adjacent area. The Board's finding that
the Division evaluated an adjacent area is not supported by substantial evidence. Even if
the Court finds substantial evidence, such evidence cannot cure the absence of
concurrence by the SHPO in the Division's analysis of the adjacent area. The Board's
affirmation of the Division's permit approval without SHPO concurrence related to an
adjacent area in addition to the permit area violated the unambiguous requirements of
Utah's coal regulations.
The SHPO also failed to concur in the Division's exclusion of the Panguitch
National Historic District from the adjacent area evaluated.

ACD itself included

Panguitch as part of "the reasonably foreseeable transportation route" for the coal mined
at Coal Hollow. The SHPO requested that the Division evaluate the impacts of the
proposed Coal Hollow mine on the Panguitch National Historic District, but the Division
never did so. The Board's decision ignores the unambiguous requirement for SHPO
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concurrence in the decision to exclude Panguitch from the mine's adjacent area. The
absence of the SHPO's concurrence renders approval of the permit unlawful.
The Division erred as a matter of law in performing a cumulative hydrologic
impact assessment for ACD's mine without formulating site-specific material damage
criteria. By neglecting to formulate a site-specific definition of "material damage to the
hydrologic balance" for ACD's mine, the Division failed to establish a rational basis for
determining that the mine has been designed to prevent such damage. Without first
making a meaningful, objectively-based material damage determination, the Division had
no authority to approve ACD's permit application. The Board erred as a matter of law in
concluding otherwise.
Finally, each application for a mining permit must include a hydrologic
monitoring plan for ground and surface water. To be "complete," each monitoring plan
must, among other things, "describe how these data may be used to determine the impacts
of the operation upon the hydrologic balance." If the hydrologic monitoring plan included
in a permit application does not contain the required description, the Division has a
mandatory duty to withhold approval of the application.
Contrary to the Board's inadequate findings and conclusions, the hydrologic
monitoring plan included in ACD's permit application does not describe how the
hydrologic monitoring data that the plan will produce may be used to determine the
impact of ACD's mine on the hydrologic balance. Although the required description
must, as a matter of law, appear within the hydrologic monitoring plan itself, recourse to
10

other parts of the permit application would be unavailing in this instance: no other aspect
of ACD's application supplies the missing description, either standing alone or read
together with the plan. The Division therefore had no authority to approve ACD's permit
application because it is incomplete, and the Board erred in holding otherwise.
ARGUMENTS AND AUTHORITIES
I. The Board Unlawfully Approved the Division's Failure to Analyze the Mine's
Impact on Cultural and Historic Resources in the Adjacent Area.
Consistent with SMCRA, Utah's regulations recognize that a coal mine's impacts
extend beyond the surface disturbance that occurs within the permit area.

Utah

regulations require each permit applicant to describe the nature of "cultural and historic
resources listed or eligible for listing in the National Register of Historic Places and
known archaeological sites within the permit and adjacent areas'' UTAH ADMIN. CODE
r. 645-301-411.140 (2011) (emphasis added). The permit application must "present
evidence of clearances by the SHPO [State Historic Preservation Officer]."
ADMIN. CODE

UTAH

r. 645-301-411.142 (2011).

Here, the Division approved the Coal Hollow Mine permit without analyzing or
even identifying an adjacent area for purposes of the cultural and historic resource
review. The determination of eligibility and effect submitted to the SHPO made no
reference to an adjacent area. Despite the absence of evidence in the permit application
or record identifying an adjacent area, permit supervisor Daron Haddock testified at the
hearing before the Board that the Division analyzed impacts in an adjacent area. The
Division also never obtained the SHPO's concurrence in an evaluation of an adjacent
ll

area. Whether or not Mr. Haddock's testimony is sufficient evidence of the Division's
analysis of an adjacent area, the failure of the SHPO to concur in such analysis renders
the Division's approval of the permit fatally flawed and the Board's affirmation of the
approval unlawful.
A. The Board's Factual Finding that the Division Identified an Adjacent
Area is Not Supported by Substantial Evidence.
In reviewing the Division's approval of the ACD's permit, the Board had to
evaluate whether the permit application as approved by the Division described the nature
of "cultural and historic resources listed or eligible for listing in the National Register of
Historic Places and known archeological sites within the permit and adjacent areas."
UTAH ADMIN. CODE

r. 645-301-411.140 (2011) (emphasis added). The governing Utah

statute imposes an explicit legal obligation on all state agencies including the Division
here to "take into account the effect.... on any historic property" before "expending any
state funds or approving any undertaking." UTAH ADMIN. ANN. § 9-8-404(1 )(a) (West
2010). The permit application and record supporting the Division's approval did not
contain evidence that the Division identified and evaluated an adjacent area. Absent such
evidence, the Board unlawfully affirmed the Division's approval of the permit.
In turning aside Petitioners' challenge to the adequacy of the Division's cultural
and historic review, the Board found that: "The Division's determination of eligibility
and effect related to cultural resources included areas outside of the permit area including
all of the adjacent area." R. 5602 ^ 89 (emphasis added). The Board failed to identify
the evidence to support this finding in its ruling. As required by UTAH R. APP. P. 24(a)(9)
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(2011), Petitioners marshal what evidence exists and explain why it fails to support the
Board's finding.
The Division's documentation of the cultural review conducted to support its
approval of the Coal Hollow mine permit is found on pages 18-26 of its October 15, 2009
Technical Analysis, which was included as part of the Division's Decision Document and
Application Approval of October 19, 2009. H. Exs. D3 and D8. This section contains no
mention of the term "adjacent area." In contrast, the section addressing hydrology does
include a discussion of "adjacent area." See H. Ex. D8 at 47.
Prior to its approval of the ACD's Mine on October 19, 2009, the Division sent
two letters to the SHPO requesting concurrence. First, the Division sent a November 2,
2007, letter to the SHPO requesting concurrence on the Eligibility and Effect
Determination. H. Ex. D12. The letter identifies fifteen cultural resource sites. Fourteen
of the sites were determined to be eligible for the National Register of Historic Places;
seven of these eligible sites were determined to be adversely affected by the proposed
mine. Id. A map included in the March 10, 2006 Cultural Inventory completed by
Montgomery Archeological Consultants ("MOAC") shows the location of the fifteen
sites. See H. Ex. Dll, Fig. 1. None are located entirely outside the permit area. The
November 2, 2007 letter from the Division to the SHPO contains no mention of the term
"adjacent area."
Second, the Division sent a July 10, 2008, letter to the SHPO requesting
concurrence on the Cultural Resource Management Plan ("CRMP") and the Data
Recovery Plan Determination. H. Ex. D15. The CRMP identified a phased approach to
13

managing the cultural resources affected by the ACD's mine. H. Ex. D16 at 1-3. The
first phase focused on a subset of the permit area approved by the Division.

Id.

Subsequent phases would address sites affected by mining of federal coal if such mining
was approved. Id. The Data Recovery Plan identifies the mitigation plan for the seven
sites previously identified within the permit area approved by the Division that would be
adversely affected by the mine. H. Ex. D14. The July 10, 2008, letter from the Division
to the SHPO contains no mention of the term "adjacent area."
Recognizing its failure to address an adjacent area in its correspondence with the
SHPO prior to permit approval on October 19, 2009, the Division sent the SHPO a
subsequent letter on March 30, 2010, specifically requesting concurrence that no adverse
effects would occur in an adjacent area. H. Ex. P5 at 2. The SHPO provided a response
on April 26, 2010, but did not provide any concurrence related to an adjacent area. H.
Ex. D22; see also R. 5881 at 299-300:
22
23
24
25
1
2
3
4
5
6
7
8

MS. BUCCINO: Yes. So in the last paragraph on
page 2, you specifically ask that the SHPO concur, and I
quote, "With the Division's determination that the
identification of the fifteen sites and the mitigation on
the eight sites includes the necessary determination and
mitigation for the mine project, including effects on the
adjacent lands." Is that correct?
MR. HADDOCK: Yes.
MS. BUCCINO: And now if we could just look at
the April 26,2010, answer from the SHPO, which was
marked as D-22. So there's no reference in this letter
from the SHPO to the adjacent area. Is that correct?

9

MR. HADDOCK: I don't see any reference.

Rather than evidence of the identification and evaluation of an adjacent area
included in the permit application or permit record, the Board apparently relied on
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testimony by permit supervisor Daron Haddock at the April 2010 board hearing to find
that the Division's determination of eligibility and effect included an adjacent area. Mr.
Haddock testified that the Division's analysis of certain sites that extended in part outside
the permit area constituted an evaluation of the adjacent area. R. 5880 at 189-92.
Mr. Haddock acknowledged that sites further to the west outside the permit area
were "not part of our list that went to SHPO." R. 5880 at 200-01. He went on to assert
that there would not be adverse effects on any sites completely outside the permit area:
21 MR. ALDER: And was there any communication
22 about sites further to the west ~ and for the record
23 would you identify, is there a site immediately outside
24ofthattothewest?
25 MR. HADDOCK: Yes, therefs a site there. The
1 number is it is 42KA1314. That site was not part of our
2 list that went to SHPO.
3 MR. ALDER: And in your opinion, would that site
4 be in an area where it would be reasonable to expect that
5 there would be an effect on the cultural resources that
6 have been identified?
7 MR. HADDOCK: I'm not sure I understand your
8 question.
9 MR. ALDER: Would that site, the site that's
10 further to the west of the site that you took into
11 account, would it be, in your estimate, an area where it
12 would be reasonable to expect that there would be an
13 adverse effect to the cultural resources that have been
14 identified there?
15 MR. HADDOCK: We did not consider there to be an
16 adverse effect there, primarily because the site closer,
17 right on the permit boundary, had no effect. And so for
18 us to assume or consider that there would be an effect on
19 the site further away, didn't make sense to us.
20 MR. ALDER: Would that judgment apply to other
21 sites that are further outside the permit boundary?
22 MR. HADDOCK: Yes, it would. There would be no
23 reason to consider any of the other sites further away
24 having an effect, when the sites closer didn't have an
15

25 effect, either.
R. 5880 at 200-01.
Such testimony in April 2010 does not support the Board's finding that the
Division's November 2, 2007, "determination of eligibility and effect related to cultural
resources included areas outside of the permit area including all of the adjacent area." R.
5602 ]f 89. Mr. Haddock explicitly acknowledged that no sites further west of the permit
area were included in the list that went to the SHPO. R. 5880 at 200-01.
The Division's regulations require that the agency make certain findings before it
can approve a permit for coal mining. The regulations prohibit the approval of a permit
application unless the Division "finds, in writing, on the basis of information set forth in
the application or from information otherwise available that is documented in the
approval" that certain requirements are met. UTAH ADMIN. CODE r. 645-300-133 (2011).
For purposes of cultural resource review, these findings include a determination of
eligibility and effect that covers "the permit and adjacent areas." UTAH ADMIN. CODE r.
645-301-411.140 (2011). As detailed above, neither the permit application nor the permit
record documents the identification or evaluation of an adjacent area.

Subsequent

testimony by Division staff no matter how credible cannot cure the absence of the
documentary evidence that the Division's own regulations require be included in the
permit application and record.

The Board's factual finding that "the Division's

determination of eligibility and effect related to cultural resources included areas outside
of the permit area including all of the adjacent area" is not supported by substantial
evidence. Consequently, this Court should remand the matter to the Board.
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B. The Board Ignored the Unambiguous Legal Requirement to Obtain SHPO
Concurrence in Analysis of the Adjacent Area.
As explained above, the Division's regulations require that the permit application
must "present evidence of clearances by the SHPO." UTAH ADMIN. CODE r. 645-301411.142 (2011). Here, the evidence shows that the SHPO did not concur in any
evaluation of an adjacent area. None of the Division's letters sent to the SHPO prior to
the Division's approval of the Coal Hollow mine on October 19, 2009, mention an
adjacent area. Even when the Division explicitly asked the SHPO for concurrence related
to an adjacent area in March 2010, the SHPO did not provide such concurrence. H. Ex.
D22;R. 5881 at 299.
The Board did not find that the SHPO concurred in the Division's analysis of the
mine's effects on an adjacent area. In its Final Order, the Board made two factual
findings related to the SHPO's concurrence. First, the Board found that "[t]he SHPO
concurred in the Division's determination that adverse impacts to sites at the boundary of
the permit area are prevented by avoidance of the sites and that this is appropriate
mitigation as required by Utah Code § 9-8-404." R. 5601 f 81. Even if the Board's
finding is accurate, it is not complete. The Board's finding does not address sites in an
adjacent area. See UTAH ADMIN. CODE r. 645-301-411.140 (2011) (requiring Division to
consider adjacent area).
Second, the Board found that "the Division properly identified all known eligible
sites to the SHPO and obtained the SHPO's concurrence prior to approving the permit
application." R. 5601 f 83. Mere identification of eligible sites outside the permit area is
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not enough. Utah Code Section 9-8-404 and the Division's regulations require the
agency to address the effects of the proposed mine in an area adjacent to the permit area
before approving the permit. The SHPO did not concur in any evaluation of the effects
of the proposed ACD's mine in an adjacent area. Such lack of concurrence renders the
permit application incomplete and the Board's affirmation of the Division's approval
unlawful.
C. The Numerous Daily Coal Truck Trips through the Panguitch National
Historic District Illustrate the Importance of Assessing the Impacts of a
Mine Beyond the Permit Area.
The legal duty to look at a mine's impacts beyond the permit area is
unambiguous. Utah regulations require each permit application to describe the nature of
"cultural and historic resources listed or eligible for listing in the National Register of
Historic Places and known archaeological sites within the permit and adjacent areas''
UTAH ADMIN. CODE r. 645-301-411.140 (2011) (emphasis added).

While surface

disturbance may be limited to the permit area, other impacts can occur outside the permit
area. Such impacts include vibrations and dust from truck traffic and blasting.
In this case, numerous citizens submitted comments to the Division about the
impacts of the truck traffic from the mine through the Panguitch National Historic
District. In a letter to the Division, Donna Owens, a Panguitch homeowner stated:
I own a historic pioneer home built in 1897 in Panguitch. . . . My home is
located one block from Highway 89 where a coal truck is projected to travel
through the Historic District every 4 minutes every day, all day. How can
this level of traffic, vibration, and noise be consistent with preserving the
historic values associated with a National designation?
H. Ex. PI 1. Another resident and shop owner, Becky Yard, wrote to the Division:
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My husband and I reside in Panguitch and also own a retail store on Main
Street. . . . If the proposed route is used to haul coal from Alton to Cedar
city (down Center street, turning on to Main Street), we will have coal
trucks every 4.8 minutes barreling through town. What will happen to our
Historic District (that we fought so hard for and recently received this
designation)? What damage will those additional trucks have on our red
brick buildings? . . . How will motels survive with the noise those coal
trucks will produce, not to mentioned the fumes and coal dust?
H. Ex. PI2. On June 20, 2008, thirty-seven residents and business owners from the
Panguitch/Hatch area submitted a petition to the Division requesting further studies on
the impacts of the mine on adjacent areas including the Panguitch National Historic
District. H. Ex. Dl (Permit Record CD: CO250025\2008\INCOMING\0124.pdf) (Bobbi
Bryant et al. re. Alton Coal Development, June 20,2008).
Utah regulations make clear that the Division cannot simply shut its eyes to what
may happen outside the permit area. Yet, that is precisely what happened here. Nothing
in the permit record or approval documents indicates that Division analyzed an adjacent
area in addition to the permit area. Recognizing this failure, the Division attempted at the
Board hearing to explain how it did look at an adjacent area even though no evidence
exists in the permit record to support such claim.

Both Congress and the Utah

Legislature have made clear that the Division must withhold approval of any permit
application unless and until it accurately and completely fulfills every permit application
requirement. See 30 U.S.C. § 1260(b)(1) (2011) and UTAH CODE ANN. § 40-10-11(2)
(West 2010). Here, nothing in the permit record contained an analysis of the mine's
impacts on an adjacent area in addition to the permit area. Consequently, this Court
should remand the matter to the Board with instructions to suspend ACD's permit.
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II. The Board Erred in Upholding the Division's Cumulative Hydrologic Impact
Assessment
The Division erred as a matter of law in performing its cumulative hydrologic
impact assessment for ACD's mine without formulating or applying site-specific material
damage criteria.

By neglecting to formulate or apply a site-specific definition of

"material damage to the hydrologic balance" for ACD's mine, the Division failed to
establish a rational basis for determining whether the mine has been designed to prevent
such damage.

Without making a meaningful, objectively-based material damage

determination, the Division had no authority to approve ACD's permit application. On
administrative review, the Board erred as a matter of law in concluding otherwise.
A.

The Requirement to Perform a CHIA.
As a pre-requisite for approving an application for a mining permit, the Division

must first make an "assessment of the probable cumulative impact of all anticipated
mining in the area on the hydrologic balance specified in [Utah Code §] 40-10-10(2)(c)"
and then conclude, based on that assessment, that "the proposed operation has been
designed to prevent material damage to the hydrologic balance outside the permit area."
UTAH CODE ANN.

§ 40-10-1 l(2)(c) (West 2010); see also UTAH ADMIN. CODE r. 645-

300-133.400 (2011). The required study is often called a "cumulative hydrologic impact
assessment" or "CHIA."
Neither the Utah statutes nor their implementing regulations define the term
"material damage to the hydrologic balance." SMCRA itself does not do so, and the
Secretary of the Interior has elected not to formulate a nationwide definition. Instead, the
20

Secretary explained in the statement of basis and purpose for the federal regulations that
govern the CHIA requirement that "because the gauges for measuring material damage
may [vary] from area to area and operation to operation," establishment of fixed criteria
to measure material damage (other than water quality standards and effluent limitations,
pursuant to 30 C.F.R. §§ 816.42 and 817.42) is left to regulatory authorities to perform on
a site-specific basis. 48 Fed. Reg. 42,973 (Sept. 26,1983).
More recently, in approving amendments to West Virginia's state regulatory
program for implementing SMCRA, the Secretary (acting through OSM) emphasized that
regulatory authorities such as the Division must formulate site-specific material damage
criteria as a part of performing each CHIA:
Section 510(b)(3) of SMCRA requires regulatory authorities to determine
whether proposed operations have been designed to prevent material
damage to the hydrologic balance outside the permit area. This provision
inherently requires the use of guidelines or criteria, since even case-bycase determinations require the application of some type of damage
threshold and impact measures.
73 Fed. Reg. 78,974 (Dec. 24, 2008) (emphasis supplied). Although the Secretary took
the position that regulatory authorities "have considerable discretion in establishing their
CHIA process and establishing criteria for making the required material damage finding,"
Id. at 78,977, he defined the limits of that discretion by making clear that:
OSM is approving the proposed amendments [defining "material damage to
the hydrologic balance" in general terms] with the understanding that the
State will determine on a case-by-case basis meaningful objective
material damage criteria in order to make the finding regarding
material damage required by 30 CFR 773.15(e).
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Id. (emphasis supplied).
The Secretary's demand that regulatory authorities formulate site-specific material
damage criteria as part of performing each CHIA rests on and reinforces the common
sense principle that a rational assessment of whether a mine has been designed to prevent
material damage to the hydrologic balance must first define the level at which damage to
the hydrologic balance becomes "material" and must be prevented. Indeed, without sitespecific material damage criteria, the CHIA process becomes an arbitrary and capricious
exercise that is incapable of meaningful review.
Moreover, the Secretary's interpretation of SMCRA to require formulation of
"meaningful objective material damage criteria" in performing each CHIA is binding on
the Division and the Board as a matter of law. Pursuant to 30 C.F.R. § 733.11, the
Division and the Board must implement, administer, enforce, and maintain Utah's
approved state program in accordance with SMCRA, the Secretary's regulations, and the
terms of the program itself. Because the pertinent provisions of Utah's approved state
regulatory program do not materially differ from the corresponding provisions of
SMCRA and its implementing regulations, neither the Division nor the Board may
construe Utah law governing the CHIA process differently from the Secretary's
interpretation of the parallel federal provisions. Compare UTAH CODE ANN § 40-104

The Secretary's draft CHIA guidelines which the Division considers authoritative on the
subject also specify that "the regulatory authority must have and must include in the
assessment report the criteria by which the potential for material damage can be
assessed." Hearing Ex. D-26: Draft Guidelines for Preparation of a Cumulative
Hydrologic Impact Assessment (CHIA), Office of Surface Mining Reclamation and
Enforcement (December 1985) ("OSM Guidelines") at IV-22 (emphasis supplied)]; see
also R. 5883 at 572.
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1 l(2)(c) (West 2010) and UTAH ADMIN. CODE r. 645-300-133.400 (2011) with 30 U.S.C.
§ 1260(b)(3) (2011) and 30 C.F.R. § 773.15(e); see also Brown 373 S.E.2d at 610;
SchultzMS S.E.2d at 469.
B.

The Board's Findings and Conclusions on the CHIA Issue Are Inadequate.
Although the Board found that (1) ACD's mine "was designed to prevent material

damage to the hydrologic balance outside the permit area," R. 5514, and (2) "the CHIA
prepared by the Division was adequate because it made a sound scientific and technical
judgment that the mine was designed to prevent material damage to the hydrologic
balance outside the permit area in light of the probable hydrologic consequences of
mining," R. 5515, neither of these findings satisfies the standards for administrative
findings of fact established by this Court and the Utah Court of Appeals.

The

inadequacies of the Board's findings prejudice Petitioners' rights because they amount to
a failure to consider the evidence and legal arguments that Petitioners presented in
opposition to the Division's decision to approve ACD's permit application.

The

inadequate findings also prejudiced Petitioners' rights because they allowed the approval
of ACD's mining permit, and the subsequent commencement of surface coal mining
operations, without proper implementation of safeguards that Congress and the Utah
Legislature have established to protect water resources that the mine will affect.
The Board's finding that ACD's mine "was designed to prevent material damage
to the hydrologic balance outside the permit area," R. 5514, simply states a conclusion on
the ultimate issue concerning the Division's CHIA. Cf Woodward v. Fazzio, 823 P.2d
474, 478 (Utah App. 1991). The Board failed to make a subsidiary finding that defines
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the term "material damage to the hydrologic balance outside the permit area," either in
terms of material damage criteria or in any other manner. As Petitioners noted in the
preceding section of this argument, the Secretary of the Interior has left the term
"material damage to the hydrologic balance" to be defined on a case-by-case basis as part
of the CHIA process. Accordingly, defining the term "material damage to the hydrologic
balance" is a necessary subsidiary finding that the Board is obligated to make in support
of an ultimate finding concerning the hydrologic design of ACD's mine.
The Board's failure to make a subsidiary finding on the site-specific meaning of
"material damage to the hydrologic balance" runs afoul of the principle that when an
agency fails to make "subsidiary findings in sufficient detail . . . . to demonstrate that
there is a logical and legal basis for the ultimate conclusions," the agency's findings are
inadequate. Milne Truck Lines, Inc. v. Pub. Serv. Comm'n of Utah, 720 P.2d 1373, 1378
(Utah 1986).
Moreover, in the absence of a site-specific definition of "material damage to the
hydrologic balance outside the permit area," it is impossible for this Court to conduct
meaningful judicial review of the Board's finding because the Court has no basis upon
which to evaluate its correctness. See, e.g., Mountain States Legal Found, v. Utah Pub.
Serv. Cotnm'n, 636 P.2d 1047, 1051-52 (Utah 1981); Woodward v. Fazzio, 823 P.2d at
478. For this reason independently of others, Petitioners urge the Court to remand the
CHIA findings for reconsideration.
In a similar vein, the Board's finding that "the CHIA prepared by the Division was
adequate because it made a sound scientific and technical judgment that the mine was
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designed to prevent material damage to the hydrologic balance outside the permit area in
light of the probable hydrologic consequences of mining," R. 5515, fails in the absence of
a subsidiary finding on the definition of "material damage" in the context of ACD's
proposed mine. Additionally, the Board's finding does not disclose the process by which
the Board weighed the conflicting scientific and technical evidence before endorsing the
Division's judgment. Thus, the Board's finding here also ignores the principles that an
agency must (l)"demonstrate a rational factual basis for the ultimate decision by
reference to pertinent factors," Smith v. Smith, 726 P.2d 423, 426 (Utah 1986), and (2)
explain why it reached its conclusion and cite to the evidence supporting its decision.
Mountain Fuel Supply Co. v. Pub. Serv. Com'n of Utah, 861 P.2d 414,429 (Utah, 1993).
Even if the Division's CHIA were not fatally flawed as a matter of law which it
certainly is the Board's critical findings concerning the issue do not comport with the
applicable standards for agency findings under this Court's precedents. Accordingly,
Petitioners urge the Court, for that reason alone, to remand the Board's decision on CHIA
issues with direction to formulate an appropriate site-specific definition of "material
damage to the hydrologic balance" and then re-evaluate the evidence and issue a suitably
detailed decision on the CHIA issue.
C.

The Board Erred in Affirming the Division's Failure to Establish Material
Damage Criteria for ACD's Mine.
Despite its duty under federal interpretation of the CHIA requirement to formulate

site-specific material damage criteria for ACD's mine, the Division did not do so. See R.
5611. Indeed, the Division's CHIA for ACD's Mine fails to establish even one material
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damage criterion, whether it be numeric or of some other nature.
The CHIA unlawfully defers this critical task until after mining begins and
damage to the hydrologic balance becomes evident. Instead of material damage criteria,
the CHIA identifies two "indicator parameters" which the Division apparently will regard
as prompts to formulate material damage criteria after mining begins. H. Ex. D-23 at 3941 (making "evaluation for material damage" contingent upon excursions from indicator
parameter levels after commencement of mining).5 These indicator parameters, however,
do not themselves define "material damage" or distinguish it from lesser damage to the
hydrologic system that the Division deems an acceptable consequence of the proposed
mining operation. Id. at 40; see also H. Ex. D-23 (OSM Guidelines) at II-5 (explaining
that after the regulatory authority identifies appropriate indicator parameters, the CHIA
process requires the agency to further define "for the indicator parameters the threshold
values beyond which material damage is likely to occur"), III-7 (defining "Material
Damage Criteria" as "defined limits" or "some prescribed amount of hydrologic change"
beyond which material damage is likely to occur).
The material damage criterion that the Division ultimately chooses for each
parameter would be set at a different level than the flow rate or pollutant concentration
that triggers the agency's evaluation. More importantly, any material damage criterion
5

See also R. 5883 at 559-60 (testimony describing each value mentioned in the CHIA as
a "flag" that would "prompt" the Division to "evaluate for material damage"), 603-04
(testimony that the Division has not yet determined, and would conduct future
deliberations on, the total dissolved solids concentration level that would actually lead the
agency to require ACD to take preventative or remedial measures), 655-56 (testimony of
Petitioners' expert explaining why the CHIA's stated 3,000 milligram per liter
concentration "flag" for TDS is not a material damage criterion).
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that the Division formulates after mining begins will not satisfy the purpose that
Congress and the Legislature had in mind: such a criterion will have played no role in
shaping the hydrologic design of ACD's proposed operations. Indeed, rather than acting
as an effective design standard that prevents damage in the first place, it is likely that any
material damage criterion the Division ultimately adopts will, ironically, expose serious
substantive error in the Division's conclusion about the design of ACD's mine.
Nothing in SMCRA or its Utah counterpart authorizes postponement of the
regulatory authority's decision on what constitutes material damage to the hydrologic
balance until mining is well underway and hydrologic damage has actually begun. After
all, the purpose of the CHIA requirement is to forestall the issuance of permits until
proposed operations have been designed to prevent material damage to the hydrologic
balance from occurring in the first place. Thus, the Division's postponement of its duty
to establish material damage criteria conflicts with the agency's related statutory and
regulatory duties (as well as controlling federal interpretation of the CHIA requirement),
and it is arbitrary and capricious for each of those reasons independently of others.
Unfortunately, the Board's Final Order does not come to grips with Petitioners'
challenge to the CHIA. Although the Board itself makes the same pro forma finding as
the Division concerning the design of ACD's mine, R. 5614, the Board repeats the
Division's error by failing to formulate material damage criteria to guide its analysis.
Nor does the Board explain how it reached its conclusion on the hydrologic design of
ACD's proposed operations without first defining "material damage to the hydrologic
balance" in terms of "meaningful objective material damage criteria" keyed to the
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hydrologic balance in area of ACD's mine. See R. 5615 (stating conclusions on material
damage to the hydrologic balance unsupported by reference to specific evidence in the
record or any explanation of how the Division made its CHIA finding without first
formulating material damage criteria).
Worse yet, the Board's statement that it "does not construe any provision of its
rules to require explicitly designating numeric material damage criteria in the CHIA," R.
5615 f 167, flies in the face of the Board's obligation to conform its interpretation of the
Utah CHIA regulations to OSM's interpretation of their federal counterparts. 30 C.F.R. §
733.11; see also Brown, 373 S.E.2d at 610; Schultz, 475 S.E.2d at 469. Because the
Board pointed to no material damage criteria whatsoever in the Division's CHIA and
because no such criteria may be found there the issue is not whether the Division erred in
failing to formulate numeric criteria. Instead, the issue is whether the Division erred in
failing to adopt any material damage criteria at all. OSM's pronouncements quoted
earlier in this section demonstrate that both the Board and the Division grossly
misconstrued the CHIA requirement.
The error here is not a minor one. Congress instituted the CHIA requirement as a
preventative exercise after finding that inadequately planned and regulated coal mining
have historically caused horrific damage to the Nation's water resources. See, e.g., H.R.
Rep. No. 218 at 58-59, 92, 109-113. Where, as here, a regulatory authority approves a
permit in violation of the CHIA requirement, the public interest defined by SMCRA is
effectively served only by vacating permit approval and requiring the regulatory authority
to restudy the complex matter of cumulative hydrologic impact in a rational manner.
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m.

The Board Erred in Deciding That ACD's Hydrologic Monitoring Plan
Describes How Monitoring Data May Be Used to Determine the Impacts of
ACD's Mine on the Hydrologic Balance.
Each application for a mining permit must include a plan for monitoring the

effects of the proposed mine on ground water and surface water by periodically collecting
and analyzing data on water quantity and quality.6

UTAH ADMIN. CODE r. 645-301-

731.211 and -731.221 (2011). To be "complete," each monitoring plan must, among
other things, "describe how these data may be used to determine the impacts of the
operation upon the hydrologic balance." UTAH ADMIN. CODE r. 645-301-731.211 (2011).
If a hydrologic monitoring plan does not contain the required description, the Division
has a mandatory duty to withhold approval of the permit application until it is complete.
UTAH ADMIN. CODET.

645-300-133.100 (2011).7

ACD's hydrologic monitoring plan does not describe how data that the plan will
collect may be used to determine the impact of ACD's mine on the hydrologic balance.
6

Although Utah's coal regulations require separate monitoring plans for ground water and
surface water, ACD's application contains one unified plan that addresses both resources.
Petitioners do not challenge this deviation from the regulatory mandate because it does
not appear to impair any of the interests that the monitoring plan requirement is meant to
serve.
n

As the Board's dissenting member correctly observed:
the protection of the hydrologic balance is at the very essence of SMCRA and [the
Utah program], and thus the Division should not take lightly the obligation to set out how
monitoring data may be used to assure the Board, the Division, and the public that the
Board's rules and specific permit conditions imposed by the Division are adequately
protecting the hydrologic balance from undue impact from mining activities.
R. 5476. The dissenting member went on to point out that "impacts must be assessed
through consideration of a number of mining and non-mining factors, making all the
more imperative that a sense of how this might be done be included in the MRP." R.
5477.
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Not only is the required description missing from ACD's hydrologic monitoring plan
itself, no other part of ACD's application contains the missing description. See R. 5476
(statement of the Board's dissenting member that ACD's mining and reclamation plan
"merely states that data will be collected, without describing how they may be analyzed
to formulate opinions about adequate protection of the hydrologic balance during
operations"). In the absence of the required description, the Division had no authority to
approve ACD's permit application, and the Board erred in holding otherwise.
A.

Regulatory Background
The requirement to describe how monitoring data will be used originated in a 1983

amendment to the federal regulations that implement SMCRA.

Federal officials

emphasized at the outset of their rulemaking process that "hydrologic monitoring plans
should be developed and implemented in such a fashion that adverse impacts due to
mining would be distinguishable from those due to other causes." 47 Fed. Reg. 27,718
(June 25, 1982). The federal agency explained that the requirement to describe how data
will be used "is necessary to ensure that the monitoring plan has been properly designed
and implemented to meet the need for which it is intended." Id.
The regulation writers made clear that "the proposed rule would not require that a
data comparison be made but would instead require a description of what comparisons
can subsequently be made to show the presence or absence of impacts."
(emphasis supplied). Federal officials stated that the proposed rule would require:
a narrative statement describing how monitoring data may be used to
determine hydrologic impacts and judge the effectiveness of remedial
and reclamation techniques.
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Id.

Id. at 27,719 (emphasis supplied). Federal authorities subsequently promulgated the
regulation as proposed. 48 Fed. Reg. 43,956 el seq. (Sept. 26, 1983).
Utah's current regulations adopt the pertinent federal provision virtually
verbatim} Consequently, both the Division and the Board have a mandatory duty to
interpret and apply the Utah regulations "in accordance with" the statement of basis and
purpose for the parallel federal rule, because that statement constitutes the federal
agency's contemporary interpretation of its own regulations (and the only interpretation
by the federal agency of which Petitioners are aware). 30 C.F.R. § 733.11. Additionally,
judicial deference to administrative interpretation of the federal and Utah regulations
properly runs to the federal agency's interpretation of them rather than any inconsistent
interpretation by the Division or the Board. This is so because Congress entrusted
administration of SMCRA and its implementing regulations that govern the content and
administration of state programs, to the Secretary of the Interior rather than State
regulatory authorities. See 30 U.S.C. §§ 1211(c), 1251(b), 1253(a)(7) (2011); In Re
Permanent Surface Mining Regulatory Litigation, 653 F.2d 514, 523 (D.C. Cir. 1981)
("ultimate responsibility for guaranteeing effective state enforcement of uniform
nationwide minimum standards lies with the Secretary, and his duty to disapprove
proposed state programs that he considers ineffective may not be obstructed by a policy
of judicial deference to the state agencies proposing those programs"); see also Brown,
o

The sole difference is the phrase "these data" in the Utah regulations in place of "the
data" in the federal rules. Compare UTAH ADMIN. CODE r. 645-301-731.211 and 731.221 (2011) with 30 C.F.R. §§ 780.21(f) and Q), 784.14(h) and (i). The difference has
no substantive effect on the instant dispute.
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373 S.E.2d at 610; SchultztfS S.E.2d at 469.
Accordingly, Utah's regulations must be interpreted to require each permit
applicant to provide a "narrative statement" demonstrating how "adverse impacts due
to mining would be distinguishable from those due to other causes" on the basis of
"comparisons [that] can subsequently be made to show the presence or absence of
impacts" and that allow ACD, the Division, and interested members of the public to
"judge the effectiveness of remedial and reclamation techniques." As explained in
detail below, the Board's findings on this issue impermissibly ignore the appropriate
standards for the required description. Moreover, as a matter of fact, neither ACD's
monitoring plan nor its permit application as a whole contains anything that fulfills the
requirement to describe how monitoring data will be used.
B.

The Board's Pertinent Findings Are Inadequate Under Prevailing Case Law,
In holding that ACD's hydrologic monitoring plan describes how hydrologic

monitoring data may be used to determine the impacts of ACD's mine on the hydrologic
balance, the Board made two critical factual findings:
180. The Board finds that the provisions of the monitoring plans
and related documents, both on their own and when read in conjunction
with the regulations, address and adequately disclose how the monitoring
data may be used.
181. Information and examples illustrating how to use and
interpret the monitoring data to detect mining-related impacts are provided
throughout the Coal Hollow Mine MRP. These interpretive techniques and
tools include water quality analysis using Stiff diagrams, other graphical
techniques specifically used for detection of down-gradient degradation in
water quality, analysis of water quantity impacts using the Palmer
Hydrologic Drought Index, detailed reaction chemistry for surface and
groundwater, identification of which parameters might be expected to
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change if water adversely interacts with the Tropic Shale, and other data
analysis tools.
R. 5617-18.9 In addition, the Board made the following factual findings concerning the
adequacy of monitoring stations located on Lower Robinson Creek, the only stream that
traverses the permit area of ACD's mine:
230. The evidence supports the Division's determination that the
monitoring plans are sufficient to detect material damage to the hydrologic
balance outside of the permit area.
231. The absence of monitoring stations located at the exact spot
of the upstream permit boundary and at the downstream extent of the bank
seepage did not compromise Alton's ability to describe seasonal variation or
detect material damage to the hydrologic balance.
232. The location of the downstream monitoring stations did not
present a substantial risk of distortion in the data and the likelihood of
gaining greater insight from stations at the exact permit boundaries is
minimal.

234. The "area of bank seepage" or seeps and springs on Lower
Robinson Creek is adequately monitored in the baseline data and
operational monitoring plan.
R. 5627-28.
The Board's findings in Paragraphs 180 and 181 fail to satisfy established
standards for fact-finding in administrative adjudications. First, the plain language of the
regulations at issue requires that ACD's "description of how these data may be used"
appear in a discrete hydrologic monitoring plan rather than in some other part or parts of

Petitioners do not contest the related findings expressed in Paragraphs 176 through 179
of the Final Order because they do not concern how monitoring data may be used to
determine the impacts of ACD's mine on the hydrologic balance. Findings 176-179 are
thus irrelevant to the issue that Petitioners raised before the Board.
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the permit application.

UTAH ADMIN. CODE r. 645-301-731.211 and -731.221(2011).

Federal interpretation of the pertinent regulations clarifies that the description must take
the form of a narrative statement. 47 Fed. Reg. 27,719 (June 25, 1982). Because each of
the Board's pertinent findings refer to and rely upon features of ACD's permit
application that are not part of the hydrologic monitoring plan and are not narrative
statements concerning the use of monitoring data to determine the effects of mining on
the hydrologic balance (rather than determining the nature of the pre-mining hydrologic
balance), the Board's findings impermissibly apply an erroneous legal standard. See
Milne, 720 P.2d at 1379.
Additionally, the findings in paragraphs 180 and 181 do not "follow logically
from" any portion of ACD's permit application, and they thus fail the standard
announced in Armed Forces, 2003 UT 14 atffi[27-28, 70 P.3d at 43.Nor do the Board's
findings contain "subsidiary findings in sufficient detail... to demonstrate that there is a
logical and legal basis for the ultimate conclusions." Milne, 720 P.2d at 1378.
Indeed, the findings in question do not articulate what form the required
description must take or what sort of information it must include, nor do they identify
actual text in the permit application that, in the Board's view, constitutes the required
description. Instead, the Board's findings require this Court to "search the record to
determine whether the findings could have been made by the [agency] to support its
order." Mountain States Legal Found, 636 P.2d at 1052. Such an exercise would usurp
the fact-finding function with which the Board itself is charged. For these reasons the
challenged findings run afoul of long established standards governing decisions in
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administrative adjudications. See id.at 1052.
Nowhere is this problem better illustrated than in the Board's findings concerning
hydrologic monitoring on Lower Robinson Creek, the principal stream flowing through
and adjacent to ACD's permit area. In Paragraphs 230, 231 and 232 of its Final Order,
the Board concludes that ACD's chosen monitoring locations on Lower Robinson Creek
do not compromise the ability of concerned parties to detect material damage to
hydrologic resources. The Board also concludes that ACD's location of the monitoring
stations at substantial distances from the mine does not risk distorting the data. The
Board does not point to anything in ACD's monitoring plan, however, that describes how
water quantity or quality data gathered from the designated monitoring stations will be
adjusted to distinguish the effects of mining from (1) the effects of water that flows into
Lower Robinson Creek between each monitoring station and the boundary of ACD's
permit or (2) the effect of exposing water discharged from the permit area of ACD's mine
to the streambed of Lower Robinson Creek over the distance between the permit
boundary and ACD's downstream monitoring station.
Moreover, in none of its pertinent findings does the Board disclose how it weighed
the sharply conflicting evidence concerning intervening, non-mining influences on water
quantity and quality between ACD's monitoring stations and the permit boundary. Nor
does the Board explain the logical steps it took to reach its findings. Cf, e.g., Milne, 720
P.2d at 1378; Armed Forces, 2003 UT 14 at 1fll 27-28, 70 P.3d at 43. These omissions are
inconsistent with the Board's duty to make adequate factual findings, and they render
meaningful judicial review of the monitoring plan issue impossible.
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The Board's failure to make adequate findings on these issues substantially
prejudices Petitioners' interests by upholding approval of ACD's permit application
without identifying (and, indeed, in the absence of) the required description of how
hydrologic monitoring data may be used to determine the impacts of ACD's mine on the
hydrologic balance.

The required description is vital to the public's effective

participation in enforcement of Utah's coal regulatory program, just as it is vital to the
Division's accurate and timely evaluation of the effect of ACD's mine on the hydrologic
balance.

Petitioners therefore urge the Court to vacate and remand the Board's

monitoring plan rulings for failure to make adequate findings of fact.
C

The Board Erred In Finding That ACD's Monitoring Plan, On Its Own,
Addresses and Adequately Discloses How the Monitoring Data May Be Used
to Determine the Impacts of the Operation Upon the Hydrologic Balance.
The Board's finding that "the provisions of the monitoring plans . . . on their own

. . . address and adequately disclose how the monitoring data may be used," R. 5617
(emphasis supplied), attributes qualities to the plan that quite simply do not exist.
Examination of the text of ACD's plan demonstrates why this is so.
1,

The Content of ACD's Hydrologic Monitoring Plan.

ACD designated Section 731.200 of its permit application as its unified hydrologic
monitoring plan. The plan appears in Exhibit D-1 as part of Volume 7 of the ACD's
permit application at pages 7-57 to 7-59.10 Under the section number and title ("Water
Monitoring"), ACD states "[t]his section describes the hydrologic monitoring plan." PA

10

Petitioners cite to ACD's permit application as "PA at Vol.
at
." ACD's permit
application is Ex. D-1 is: "2009/Incoming/10152009/Coal Hollow MRP VOL 1-8"
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Vol. 7 at 7-57.
ACD's plan first directs the reader to (1) a drawing of the monitoring site
locations, (2) a table that presents hydrologic monitoring protocols, sampling frequencies,
and sampling sites, (3) a table listing the monitoring site locations, and (4) separate tables
listing operational monitoring parameters for surface water and ground water. Id. Next,
the plan informs the reader that its provisions will be the same during operations and
reclamation phases. Id. The plan recites that its monitoring parameters were selected "in
consultation with the Division's directive Tech-006, Water Monitoring Programs for
Coal Mines." Id.
ACD's plan recites that it includes a total of 54 monitoring sites and is designed to
detect "any potential impacts that could potentially occur as a result of mining and
reclamation activities . . . ." Id. The plan identifies the monitoring sites, monitoring
frequencies, and monitoring parameters for each stream that will receive drainage from
ACD's mine. Id. Next, the plan provides the same information concerning springs that
ACD will monitor. Id. at 7-58. The plan notes the geological source of one spring and
explains that another will be monitored "primarily to provide background data from
springs in the region," even though "[i]t is extremely unlikely that discharges rates or
water quality at this spring could be impacted . . . . " Id.
The plan identifies the numerous wells that ACD will monitor and states the
monitoring frequencies and parameters for each. Id. at 7-58 to 7-59. The plan notes that
mining operations may destroy some wells or render them inoperable, but ACD pledges
to monitor such wells until their destruction or impairment. Id. at 7-59.
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The plan states that monitoring will continue until bond release. Id. Finally, the
plan notes that its details may be modified in future in consultation with the Division. Id.
2.

ACD's Hvdrologic Monitoring Plan Does Not Constitute Substantial
Evidence in Support of the Board's Challenged Finding,

As the foregoing synopsis demonstrates and as even the closest parsing of the text
of ACD's monitoring plan will confirm the plan simply does not "address" or "disclose"
how monitoring data that the plan produces may be used to determine the impact of
ACD's operations upon the hydrologic balance. The text of ACD's plan simply does not
contain any evidence much less "substantial evidence" from which the Board might
reasonably conclude that ACD's plans on their own "address and adequately disclose
how the monitoring data may be used."
Certainly ACD's plan contains no "narrative statement" showing how "adverse
impacts due to mining" will be "distinguishable from those due to other causes" based on
data that ACD will collect. The plan does not identify even one "comparison" that can
subsequently be made to show either the presence or absence of mine-related impacts.
Nothing in ACD's plan describes how data may be used to judge the effectiveness of
ACD's proposed remedial and reclamation techniques. In short, ACD's plan does not
contain any component of the required description that federal officials deem necessary.
The testimony of the Division's expert in hydrogeology, Jim Smith, underscores
Petitioners' point. On direct examination, Smith stated only that ACD's plan:
gives the minimal requirements for the groundwater monitoring plan, how
the data will be submitted to the Division, how the operator can modify the
monitoring plan, how equipment and structures that are using injection with
the monitoring plan are to be managed. And then it goes into surface water
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and monitoring plans, similar is what the minimal requirements are, what
the data submittal requirements are, and how long monitoring is to
continue, and under what conditions it can be modified.
R. 5882 at 429-30 (emphasis supplied). Based on that content, Smith opined that "the
operation plan, and the monitoring portion of it, adequately satisfies — addresses the
regulations as administered by the Division of Oil, Gas and Mining . . . . " Id. at 445.
On cross-examination, however, Smith could not point to anything in ACD's plan
that described how data will be used to determine the impact of ACD's mine. Id. at 46364 (at first suggesting that certain language satisfies the requirement, then withdrawing
the suggestion or admitting that the selected language does not do so). Smith's initial
cross-examination ended in an exchange that summarized his analysis of ACD's plan:
MR. MORRIS:
Then you would agree, I take it, that there is no
statement in the hydrologic reclamation plans that expressly says how the
data will be used to determine the impact of the mine on the hydrologic
balance?
MR. SMITH:

It would appear, yes.

M a t 464.
Counsel for the ACD and the Division then led Smith to agree that "it is implicitly
understood how the monitoring plan is to be used." Id. at 472. On second crossexamination, Smith explained that "[t]he implicit understanding is that the data will be
examined for potential impacts." Id. at 474.

However, when asked whether the

"understanding" in question implied anything about how examination of the data would
occur, Smith replied, "No. None of the explicit information is in the implicit part." Id. at
475. Smith's testimony thus provides no support for the Board's challenged finding.
Erik Petersen, ACD's expert in hydrogeology, similarly acknowledged that the
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monitoring plan itself does not describe how monitoring data may be used to determine
the impact of mining on the hydrologic balance. Id. at 504 ("I did not explicitly state, in
those words, that — compare the premining to the post mining condition. But it's certainly
my opinion that it is implicit through everything that was done"). On cross-examination,
when pressed to point out what part of the monitoring plan states the data analysis
measures he expects the Division to undertake, Petersen replied "I guess that I would say
that it's in the coal rules." Id. at 512. After Petersen provided an illustration of how
monitoring data might be used to determine the impact of ACD's mine on stream flow,
Petitioners' counsel asked "Where is any of that set out in the monitoring plan?" Id. at
514. Petersen responded that "I am not aware that those are required to be explicitly laid
out" and ultimately acknowledged that "I believe it's implied. I don't think it's explicitly
laid out." Id. Thus, Petersen's testimony provides no support for the Board's finding that
ACD's monitoring plan, on its own, describes how monitoring data will be used to
determine the impact of ACD's mine on the hydrologic balance.
3.

The External Sections of the Permit Application Cited in ACD's
Hydrologic Monitoring Plan Do Not Constitute Substantial Evidence in
Support of the Board's Factual Finding.

Even if the regulations permitted the Board to look to documents that are
expressly cited in a hydrologic monitoring plan, the documents cited in ACD's plan
provide no support for the notion that it "addresses and adequately discloses" how
monitoring data may be used. ACD's plan cites only six other documents: Drawing 7-10;
Tables 7-4, 7-5, 7-6, 7-7; and the Division's directive on "Water Monitoring Programs
for Coal Mines." PA Vol. 7 at 7-57. None of them describes how monitoring data may
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be used to identify the impact of ACD's mine.
Drawing 7-10 is a topographic map of the area around ACD's mine on which
ACD has superimposed the permit boundary and symbols for the location of the
monitoring sites included in the hydrologic monitoring plan. Drawing 7-10 contains not
one word or phrase that might be said to "describe" how monitoring data may be used.
Table 7-4 describes nine "protocols" that apply to the monitoring plan: three for
water quantity and six for water quality. Each protocol identifies the type of water
resource to which it applies, the parameters to be measured (or the separate table that lists
such parameters), and the pertinent monitoring frequency. A note explains that additional
monitoring will occur as part of some protocols. However, Table 7-4 does not speak to
how monitoring data may be used to determine the mine's hydrologic impact.
Table 7-5 is a list of monitoring sites. It, too, identifies the "protocol" and location
for each. Table 7-6 lists monitoring parameters for surface water during the baseline,
operational, and reclamation phases. Table 7-7 lists the same information for ground
water monitoring. None of these tables speaks to how monitoring data may be used.
The Division's directive on "Water Monitoring Programs for Coal Mines" first
sets out the regulatory basis of the Division's hydrologic protection requirements. Ex. D30 at 3-8.

The directive then describes agency policies without addressing how

monitoring data may be used. Id. at 9. Next, the directive specifies procedures for
hydrologic monitoring. Id. at 10-11. Although these procedures reiterate the requirement
that each monitoring plan describe how data may be used to determine a mine's impact
on the hydrologic balance, they do not expand upon or explain the regulatory text. Id.
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The directive then discusses delegated responsibilities, reporting requirements,
pertinent references, and its effect on other documents. Id. at 12. The directive identifies
the Division's contact/work group on hydrologic monitoring and lists appended tables.
Id. Finally, the tables themselves list, for the baseline, operational, and postmining
phases of the overall monitoring effort, (1) the types of sampling sites, (2) the appropriate
timing for field measurements, (3) the appropriate sampling frequency and duration, (4)
the appropriate reporting method and supporting documentation, and (5) agency
comment on concurrent and fifth-year collection requirements. Id. at 13-18. Separate
tables list recommended monitoring parameters for surface water and ground water. Id.
Nothing in the directive describes, even generally, how monitoring data may be
used to determine the hydrologic impact of mining on the hydrologic balance. The
directive certainly does not describe how the data collected under ACD's plan may be
used to determine the impact of ACD's mine on the hydrologic balance. Because the
directive simply reiterates the regulatory requirement at issue, reference to the directive
in ACD's plan provides no support for thefindingthat ACD satisfied the requirement.
4.

Because the Board's Finding Lacks Support of Substantial Evidence in
the Record, the Board's Affirmance of the Decision to Issue ACD's
Permit Cannot Lawfully Stand,

Because neither the text of ACD's hydrologic monitoring plan nor the external
documents cited in the plan describe how monitoring data may be used to determine the
hydrologic impact of ACD's mine, the Board's finding that the plan contains such a
description lacks support of substantial evidence.

Accordingly, the Board's legal

conclusion that ACD's monitoring plan satisfies the requirements of
42

UTAH ADMIN.

CODEr. 645-301-731.211 and -731.222 (2011) has no basis in fact and constitutes a clear
misapplication of the regulations at issue.
D.

The Board's Reliance On "Related Documents" In ACD's Permit Application
Lacks Support of Substantial Evidence in the Record.
Even if the regulations allowed the Board to consider "related documents" or the

text of the regulations themselves in an attempt to cobble together a description of how
monitoring data will be used to determine the hydrologic impact of ACD's mine, neither
the "related documents" to which the Board's findings refer nor the regulatory text
contains the required description. The Board found that:
Information and examples illustrating how to use and interpret the
monitoring data to detect mining-related impacts are provided throughout
the Coal Hollow Mine MRP. These interpretive techniques and tools
include water quality analysis using Stiff diagrams, other graphical
techniques specifically used for detection of down-gradient degradation in
water quality, analysis of water quantity impacts using the Palmer
Hydrologic Drought Index, detailed reaction chemistry for surface and
groundwater, identification of which parameters might be expected to
change if water adversely interacts with the Tropic Shale, and other data
analysis tools.
R. 5618. These assertions, however, lack the support of substantial evidence.
The Board's final order mentions five features of ACD's mining and reclamation
plan ("MRP") that supposedly "illustrate" how to use and interpret monitoring data to
detect mining-related impacts: (1) water quality analysis using Stiff diagrams; (2)
graphical techniques specifically used for detection of down-gradient degradation in
water quality; (3) analysis of water quantity impacts using the Palmer Hydrologic
Drought Index; (4) detailed reaction chemistry for surface and groundwater; and (5)
identification of which parameters might be expected to change if water adversely
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interacts with the Tropic Shale. Additionally, the Board refers to "other data analysis
tools . . . provided throughout the Coal Hollow Mine MRP."
The Court's page limitation on the length of opening briefs physically prohibits
Petitioners from both presenting the arguments in the preceding sections of this brief and
marshaling the evidence in support of the Board's findings by examining every reference
Petitioners have found in the MRP to (1) "Stiff diagrams," (2) "down-gradient
degradation" in water quality, (3) "Palmer Hydrologic Drought Index" or "PHDI," (4)
"reaction chemistry," or (5) "change" in the context of "Tropic Shale." Petitioners
therefore request that the Court exercise its discretion to review the record and
independently determine whether it supports the Board's findings. See Martinez,2Q07
UT 42 at ffl| 17-20, 164 P.3d at 390-91.Having attempted to present the marshaled
evidence on this issue in support of their unsuccessful motion for leave to exceed the
ordinary page limitation, Petitioners respectfully contend that the Due Process Clause of
the Fourteenth Amendment to the United States Constitution requires, in these particular
circumstances, exercise of the Court's discretion to determine independently whether the
Board's finding at issue is supported by the record. To demonstrate that the finding lacks
such support, Petitioners state as follows.
The "information and examples" to which the Board's finding refers do not
constitute a "narrative statement" demonstrating how "adverse impacts due to mining
would be distinguishable from those due to other causes" on the basis of "comparisons
[that] can subsequently be made to show the presence or absence of impacts" and that
allow ACD, the Division, and interested members of the public to "judge the
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effectiveness of remedial and reclamation techniques." See 47 Fed. Reg. 27,719 (June
25, 1982). Except for passing mention that prolonged contact between water and the
Tropic Shale may produce increased concentrations of magnesium, sulfate, bicarbonate,
and total dissolved solids, PA Vol. 7 at 7-37, the "information and examples" in question
appear in ACD's characterization of the pre-mining hydrologic balance rather than the
company's evaluation of potential impacts caused by the proposed mining operations.
ACD does not, for example, describe how changes in Stiff diagrams or the Palmer
Hydrologic Drought Index would indicate either the accuracy or failure of the company's
pre-mining predictions of hydrologic impact. ACD does not describe the amount or
nature of additional down-gradient degradation in water quality that would signal adverse
mining-related impacts rather than a continuation or acceleration of the "natural"
degradation that ACD repeatedly notes in the pre-mining hydrologic balance. See, e.g.,
PA Vol. 7 at 7-7, 7-8, 7-37. ACD does not describe how reaction chemistry or detected
interaction of water with the Tropic Shale may be used to attribute an observed
hydrologic impact to ACD's mining operations rather than natural processes or other
potential causes.
ACD's discussion of these "interpretative techniques and tools" is not keyed to the
potential hydrologic impacts that ACD identifies in its statement of probable hydrologic
consequences. See PA Vol 7 at 7-24 to 7-49. ACD identifies only one likely adverse
impact of ACD's mine: short-term diminution in discharge rates from alluvial ground
water systems." Id. at 7-24. However, nothing in ACD's monitoring plan itself or in
ACD's discussion of the "interpretative techniques and tools" in question describes (1)
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how monitoring data may be used to determine the actual nature or extent of the
predicted diminution in discharge rates due to mining, (2) how mining-related diminution
in discharges rates may be distinguished from diminution in discharge rates attributable
to drought or other causes, or (3) how monitoring data may be used to confirm that minerelated diminution in discharge rates actually turns out to be only "short-term."
Similarly, ACD's statement of probable hydrologic consequences identifies at
least 14 potential hydrologic impacts that the company predicts will not occur due to
preventative measures that ACD will undertake. However, nothing in the monitoring
plan itself and nothing in ACD's discussion of "interpretative techniques and tools"
describes how monitoring data may be used to judge the effectiveness of ACD's
preventative measures or to determine whether the potential impacts actually occur
despite ACD's efforts to forestall them.11
In the absence of a description of how ACD's "interpretative techniques and
tools" may be used, if at all, to determine the mine's hydrologic impact, their use in
characterizing the pre-mining hydrologic balance does not satisfy the requirement of the
applicable regulations.

Nor does mere observation that concentrations of certain

substances will likely increase upon the occurrence of an unanticipated event satisfy the
regulatory requirement, at least in the absence of further explanation defining the
11

Petitioners list in Ex. A in the Addendum to this brief each of 53 potential hydrologic
impacts identified in ACD's statement of probable hydrologic consequences. In addition
to those discussed in the text, these include 28 potential impacts that ACD deems
unlikely due to natural factors that will not involve preventative effort on ACD's part. As
with the impacts discussed in the text, nothing in ACD's permit application describes
how monitoring data may be used to verify any of the company's predictions of no actual
impact.
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magnitude, timing, and nature of increase that would demonstrate that mining has caused
the trouble instead of some other influence. Cf. PA Vol. 7 at 7-37.
Again, the hearing testimony of expert witnesses for the Division and ACD
underscores Petitioners' point. Neither expert identified ACD's presentation of Stiff
diagrams or its discussions of down-gradient degradation of water quality, the Palmer
Hydrologic Drought Index, reaction chemistry, or the Tropic Shale as a description of
how operational data may be used to determine the impact of ACD's mine.

i *%

If ACD's

use of "interpretative techniques and tools" in characterizing the pre-mining hydrologic
balance actually constituted a description of how operational data may be used to
determine the hydrologic impact of ACD's mine, these expert witnesses surely would
have so testified.
In sum, although use of the "interpretative techniques and tools" mentioned in the
Board's finding may turn out to also be useful in analyzing operational data produced by
ACD's monitoring plan, ACD does not make that claim in its permit application. In any
event, the fact that ACD used certain techniques and tools in characterizing the premining hydrologic balance hardly satisfies the requirement to describe how monitoring
data may be used to determine the hydrologic impact of ACD's mine. In the absence of
Both expert witnesses testified concerning preventative and remedial measures that
ACD proposed in an effort to avoid the effects of interaction between water and the
Tropic Shale or its contributions to alluvium. Neither expert, however, pointed to
discussions in the permit application of changes in ground water chemistry due to contact
with Tropic Shale materials as descriptions of how operational monitoring data may be
used to determine the mine's actual hydrologic impact. See R. 5882 at 457,459,493,
501. Moreover, neither witness pointed to anything in ACD's permit application that
explains how monitoring data may be used to judge the effectiveness of the remedial
measures they identified.
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(1) an assertion by ACD that it will use the same techniques or tools in evaluating
operational mining data and (2) a cogent narrative description of how those techniques
and tools will be used to determine the mine's hydrologic impact and the effectiveness of
ACD's remedial and reclamation techniques, the Board's pertinent finding of fact lacks
the support of substantial evidence.
E.

ACD's Failure to Describe How Data On Lower Robinson Creek May Be
Used to Distinguish the Impacts of ACD's Mine From the Impacts of
Intervening Hydrologic Influences Is Especially Damaging,
ACD's failure to describe how hydrologic monitoring data may be used to

determine the impact of the company's mine on the hydrologic balance is especially
damaging with respect to the most upgradient and most downgradient monitoring sites on
Lower Robinson Creek. At hearing before the Board, Petitioners' expert witness on this
subject described a number of intervening hydrologic influences between each of these
sites and the closest permit boundary. See R. 5883 at 1094, 1108, 1110, 1113-15, 111718,1120,1122,1125-29,1135; H. Exs. P-36 andP-37.
None of Petitioners' expert testimony concerning the geography of Lower
Robinson Creek was disputed at the hearing, and the Board made no contrary findings of
fact. Petitioners evidence thus establishes that there are numerous intervening hydrologic
influences between ACD's permit boundaries and the most upgradient and most
downgradient monitoring sites. The evidence further establishes that, at a minimum,
these influences have the capacity to affect the quantity and quality of water in Lower
Robinson Creek independently of water emanating from ACD's permit area.
In light of this evidence, it is fatal that ACD's hydrologic monitoring plan does not
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decision affirming the Division's approval of ACD's fatally incomplete permit
application and remand this matter with instructions to suspend ACD's permit in
accordance with the provisions of ." UTAH ADMIN. CODE r. 645-301-515.300 through
515.322 (2011), until such time as the Division may reconsider and lawfully approve an
amended application concerning ACD's mine. Suspension of ACD's permit is necessary
and appropriate in these circumstances because it is unlawful for any person to conduct
surface coal mining operations without a validly issued permit. UTAH CODE ANN. Utah
Code § 40-10-9(1) (West 2010); 30 U.S.C. § 1256(a). Pursuant to UTAH CODE ANN. §
40-10-22(3)(e) (2011), Petitioners further request an award of costs and expenses,
including reasonable attorney and expert witness fees, incurred in prosecuting this appeal.
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describe how data collected from these two monitoring stations will be used to
distinguish the hydrologic impact of the company's operations separately from the impact
of the various intervening influences along Lower Robinson Creek. It may be true, as the
Board apparently found, that ACD and the Division will be able to interpret the data from
the two monitoring sites in a manner that distinguishes the distinct hydrologic impact of
ACD's mine from the impacts of the intervening influences between the mine and each
monitoring site. See R. 5627-28. If that is true, however, the governing regulations
demand that ACD describe in its hydrologic monitoring plan how, in the words of the
federal regulatory preamble, "adverse impacts due to mining would be distinguishable
from those due to other causes" that affect monitoring data between ACD's permit
boundaries and the company's most upgradient and most downgradient monitoring sites.
CONCLUSION
As the foregoing arguments demonstrate, ACD's permit issued unlawfully because
the Division (1) did not complete the required review of cultural and historic resources,
(2) did not obtain the required concurrence of Utah's State Historic Preservation Officer
with respect to the proposed mine's "adjacent area," (3) did not obtain the required
concurrence of Utah's State Historic Preservation Officer with respect to exclusion of
Panguitch National Historic District from the "adjacent area," (4) did not properly assess
whether ACD's mine has been designed to prevent material damage to the hydrologic
balance, and (5) did not require ACD to describe how monitoring data will be used to
determine the proposed mine's hydrologic impact. For these reasons and those stated
with more particularity above, Petitioners request that the Court vacate the Board's
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